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l.
STATEMENT OF THE CASE
Bonnie J. McCaslin (“the Taxpayer”) owns three tracts of
land located in Cay County, Nebraska. Agricultural and
horticultural real property nust valued at 80% of actual or fair
mar ket val ue. Non-agricultural real property mnmust be val ued at
100% of actual or fair market value. Neb. Rev. Stat. 877-
201( Rei ssue 2003). The actual or fair market value of the non-
agricultural real property, together with 80% of the actual or

fair market value of the agricultural property, yields the

assessed val ue of the subject property as of the assessnent date.



The subject property in Case Nunber 03A-72 is a 70-acre
tract of land legally described as the North 70 acres of the NEY
of Section 15, Township 5, Range 5, in Cay County, Nebraska.
(E12:1). There are no inprovenents on this tract of |and.
(E12:1). The day County Assessor (“the Assessor”) determ ned
that the assessed value this tract of |and was $22,485 as of the
January 1, 2003, assessnent date. (E12:1). The Taxpayer tinely
filed a protest of that determ nation and alleged that the
subj ect property was overvalued. (El). The Cay County Board of
Equal i zation (“the Board”) denied the protest. (E1l).

The subject property in Case Nunber 03A-73 is a 20-acre
tract of land legally described as the East 20-acres of the South
90 acres in the NEY2of Section 15, Township 5, Range 5, in day
County, Nebraska. (E11:1). There are certain inprovenents on
this tract of land which carry a “sal vage” val ue of $100.
(E11:1). The Assessor determ ned that the assessed val ue of the
property was $6, 790 as of the assessnent date. (E11:1). The
Taxpayer timely filed a protest of that determ nation and all eged
that the subject property was overvalued. (E2). The Board
deni ed the protest. (E2).

The subject property in Case Nunber 03A-74 is a 10-acre
tract of land legally described as Lot 4, SW&SW4 of Section 15,
Township 5, Range 5, in Cay County, Nebraska. (E13:1). There

are no inprovenments on this tract of land. The Assessor



determ ned that the assessed market value of this tract of |and
was $9, 410 as of the assessnent date. (E13:1). The Taxpayer
timely filed a protest of that determ nation and all eged that the
subj ect property was overvalued. (E3). The Board denied the
protest. (E3).

The Taxpayer appeal ed each of the Board’ s decision on August
25, 2003. The Taxpayer requested, and the Conm ssion ordered,
that each of the appeals be consolidated for purposes of hearing.
The Commi ssion served a Notice in Lieu of Summons on the Board on
Sept enber 10, 2003, which the Board answered out of tine but with
t he Commi ssion’s | eave on Cctober 28, 2003. The Conmi ssion
i ssued an Order for Hearing and Notice of Hearing to each of the
Parties on April 9, 2004. An Affidavit of Service in the
Comm ssion’s records establishes that a copy of each Order and
Noti ce was served on each of the Parties.

The Comm ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on July 8, 2004. The Taxpayer appeared personally at the
hearing. The Board appeared through Ted S. Giess, the day
County Attorney. Conm ssioners Hans, Lore, Reynolds and
W ckersham heard the appeal. Conm ssioner Wckersham served as
the presiding officer.

The Taxpayer renewed her objection addressed in the Show

Cause Hearing concerning the allegation that the Cay County



Clerk failed to tinely notify the Taxpayer of the Board' s fi nal
decision as required by Falotico v. Gant Cty. Bd. of Equal., 262
Neb. 292, 631 N.W2d 492 (2001). The objection was again
overrul ed, but a continuing objection was noted for the record.
The Conm ssion afforded each of the Parties the opportunity
to present evidence and argunent. The Board noved to dismiss the
appeal at the close of the Taxpayer’'s case-in-chief for failure
t o adduce evidence regardi ng essential elenments of the Taxpayer’s

burden of proof.

.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sions to deny the Taxpayer’s valuation protests were
incorrect and either unreasonable or arbitrary; and (2) if so,

whet her the Board’s determ nati ons of val ue were unreasonabl e.

[,
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and
convi nci ng evidence (1) that the Board s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7) (Rei ssue 2003, as anended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”

el ement requires clear and convincing evidence that the Board



either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayer, once this initial burden has been
satisfied, nmust then denonstrate by clear and convinci ng evidence
that the Board’ s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524

(2001).

V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:

1. The Taxpayer adduced no evidence of actual or fair market
val ue of the agricultural |and conponent for any of the
subj ect properties.

2. The Taxpayer adduced no evi dence of the actual or fair
mar ket val ue of the inprovenent conponent with the

associated building site in Case Nunmber 03A-73.

V.
ANALYSI S

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U. S. Ecol ogy v.
Boyd County Bd. O Equal ., 256 Neb. 7, 16, 588 N.W2d 575, 581
(1999). The Taxpayer here, however, adduced no evi dence of

actual or fair market value for any of the subject properties.



The Taxpayer adduced no evidence that the Board's decision was
incorrect or unreasonable or arbitrary. Based upon the
applicable law, the Board need not put on any evidence to support
its valuation of the property at issue unless the taxpayer
establ i shes the Board' s val uati on was unreasonable or arbitrary.
Bottorf v. Clay County Bd. of Equalization, 7 Neb.App. 162, 168,
580 N.W2d 561, 566 (1998). The Board's Mdtion to D sm ss nust

accordingly be granted.

V.
CONCLUSI ONS OF LAW

1. The Conmmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board's action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
amended by 2003 Neb. Laws, L.B.973, 851).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. |If the

presunption is extinguished the reasonabl eness of the
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Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of showi ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost

probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U. S. Ecol ogy
v. Boyd County Bd. O Equal., 256 Neb. 7, 16, 588 N W 2d
575, 581 (1999).

Based upon the applicable | aw, the Board need not put on any
evi dence to support its valuation of the property at issue
unl ess the taxpayer establishes the Board' s val uati on was
unreasonable or arbitrary. Bottorf v. Cay County Bd. of
Equal i zation, 7 Neb.App. 162, 168, 580 N. W 2d 561, 566

(1998).



The Taxpayer has failed to adduce any evi dence that the
Board's decision was incorrect and either unreasonable or
arbitrary. The Taxpayer has failed to adduce any evi dence
that the Board s determ nation of value was unreasonabl e.

The Board’ s Motion to Dismss nust accordingly be granted.

VI,
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Board’s Motion to Dismss is granted.

The O ay County Board of Equalization’s Orders setting the
assessed val ue of the subject properties for tax year 2003
are therefore final.

The Taxpayer’'s real property in Case Nunber 03A-72, legally
described as the North 70-acres in the NEY in Section 15,
Townshi p 5, Range 5, O ay County, Nebraska, shall be val ued

as follows for tax year 2003:

Land $22, 485
| nprovenents  $ - 0-
Tot al $22, 485

The Taxpayer’'s real property in Case Nunber 03A-73, legally
described as the East 20 acres of the South 90 acres in the
NEY4 in Section 15, Township 5, Range 5, O ay County,

Nebraska, shall be valued as follows for tax year 2003:



Land $6, 690
| mprovenents $ 100
Tot al $6, 790
The Taxpayer’s real property in Case Nunber 03A-74, legally
described as Lot 4, SW/{BEYin Section 15, Township 5, Range

5, Clay County, Nebraska, shall be valued as follows for tax

year 2003:

Land $9, 410
| nprovenents $  -0-
Tot al $9, 410

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
the day County Treasurer, and the Cay County Assessor
pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
amended by 2003 Neb. Laws, L.B.973, 8§51).

Thi s decision shall only be applicable to tax year 2003.



9. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

| certify that Conm ssioner Lore made and entered the above
and foregoing Findings and Orders in this appeal on the 8!" day of
July, 2004. The sane were approved and confirnmed by
Comm ssi oners Hans, Reynolds and W ckersham and are therefore
deened to be the Order of the Conm ssion pursuant to Neb. Rev.

Stat. 877-5005(5) (Reissue 2003).

Signed and sealed this 9'" day of July, 2004.

SEAL Wn R Wckersham Chair
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